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Settlinq Parties' Opposition does not

"fore tile
n:~ CO..........-IIUJ--.lCATIC*S C<»8IISSION

.ashinqton, DC 20554

Settlinq Parti....rely cite their pr.vious filinqs, and
all8CJ8 that TDS'. a~nt. vere "r.j.cted" in the Comaon
Carri.r Bureau's Beggpi4Ma1;ion Or4er. However, as we
noted in our contiDCJent Application For Review, the
Beconai4eratiQD order does not explain how section
22.921(b) (1) wa. violated by UTELCO'. entry into the
settleaent qroup, .uch less "reject" TDS's arguments.

"Settlinq parti.... ).

Telephone and Data Systeas, Inc. ("TDS"), by its attorneys,

hereby file. it. Reply to the "Opposition" to TDS's "Contingent

Application For Review" filed by Century Cellunet, Inc. and other

wireline applicant. in Wisconsin RSA '8 - Vernon (hereafter

In re Application of )
)

TBLBPHONE AND ~TA SYSTEMS, INC. )
) File No. 10209-CL-P-715-B-88

For Authority To Construct And )
Operate A oa.estic Public )
Telecc.aunications Syat_ On )
Frequency Block B To Serve )
Wisconsin RSA '8 - Vernon )

di.cu•• , .uch le•• refute, TDS's arglDlent in our "Continqent

Application For Review" deJlOnstratinq that the Co_on Carrier

Bureau .rred in holdinq that a violation of section 22.921(b) (1)

had occurred when UTELCO, Inc. ("UTELCO") had entered into a

••ttl_nt aqr....nt with settlinq Parties. 1 Instead, Settlinq

Parties cursorily proffer several additional arguments to support

their position that TDB's application should be dismissed, none of



2

which can vi~.tand acrutiny.

I. U'l'SLCO'. Entry lato Settling
Partie.' Settl_t Group Did
lot ·Stack· or ·'UX· The Lottery

Settlinq Parties contend that it does not require "rocket

science· to understand that TDS souqht to "stack" the lottery by

UTELCO I S entry into Settlinq Parties I settlement group. TDS, they

argue, should not be "let off the hook" for being the first

applicant to think of "stackinq the lottery" in this new way

'b

(Opposition p.3). Settlinq Parties then cite the Commission IS

deteraination to prevent a "creative applicant"z from "think[ing]

up a novel way of illproperly skewinq the lottery" and urge the

cc.aission not to "exonerate TDS for its conduct" (Opposition,

p.4).

However, as we deaonstrated at pp.1-5 of our Opposition to

Settlinq Parti.s' Application Por Review, contrary to Settling

Parties contentions, TDS did nothinq to "staCk" or "skew" the

lottery. On the contrary, TDS and UTELCO made sure that the

lottery would not be adversely affected when only TOS, and not

UTELCO, filed a cellular application. Since UTELCO was not an

applicant, "creative" or otherwise, its actions had no impact on

Settlinq Parties I lottery chances. There were sixteen applicants,

with no cross ownerahip intereats utOnq th_. Thirteen of the

applicants siqned a _ttl...nt aqr....nt. Three did not. One of

thoae three won the lottery. The adlaission of non-applicant UTELCO

Z cellUlar Badia Lgtteri.. , 101 FCC 2d 577,600 (FCC 1985).
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into the settl_nt group had no bearinq on which pinq-ponq ball

was drawn fra. the FCC's "forced air blower." Only an int.r.st in

an actual lottery participant, AD applicant, can be held to violate

section 22.921 (b (1), for only havinq an int.r.st more than one

application could possibly affect a per.on's chances of receiving

an interest in a license a. the con.equenc. of a lottery.

II. '1'DS Was "Accountable" For
UTELCO's Actions In The only
Way Which The rcc' I Rules R.quire

settlinq Parties .aintain that a "..jor fallacy" in TDS' s

PO.ition ha. been its failure to be "properly accountable" for the

actions of its "subsidiary," UTELCO. On the contrary, TDS hal been

"accountable" for the actions of UTELCO in the only way the

Ca.ai.sion'. rule. require it to be "accountable."

Section 22.921(b) (1) forbids two wir.line applicants with

ca..on owner.hip in exces. of one perc.nt fro. filing in the ....

RSA. Accordinqly, UTELCO did not file the application for

Wisconsin RSA '8 which it would have oth.rwise be.n .ntitled to

file. U.o, TDS is a 49' shareholder of UTELCO and UTELCO

therefore had to be listed and was listed as a "subsidiary" of TDS

in TDS's application, pur.uant to Section 22.13(a) (1) of the rcc's

Rul.., which require. that cellular applicants consider all

cOllpanies in which they hold a 5' or greater int.rest to be

"subsidiaries" for the li.ited reporting purpose of that Rule.

Settling Parties specify no other respect in which TDS should

properly be held "accountable" under the co_ission 's rule••

Instead, they rely on .uch a••ertions as that TDS had a "coqnizable
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owneruip relationahip with UTJ:LCO" (Opposition, p. 3) • In the

context of an actual rule, settinq forth peraissible and

illperaissible ownership interests, such as section 22.921(b) (1) or

Section 73.3555 (the broadcast ".ultiple ownership" rule) the word

"cognizable" ha. a discernible ..aninq, n..ely an interest which is

"counted" under the rule. In that sense, TDS was fully accountable

for its "cognizable" relationship with UTBLCO when it reported it.

ownership interest in UTELCO and when UTELCO did not file an

application. However, as it is used by Settl ing parties,

"coqnizable" is a ..aninqle•• word, and is used to aislead rather

than to clarify. TDS co.plied with all applicable FCC rules

concerninq its relation.hip with UTELCO. It is not "accountable"

for anYthing else.

III. Settlinq Parti_ Do Hot Acknow
ledge Their OWn R..ponsibility
19r %bis Situation

As noted above, Settlinq Parti.s belabor TDS for not

acknowledqinq that it is, in so.. unspecified way, "accountable"

for the actions of UTELCO. However, Settling Parties fail to

acknowledge their own responsibility for the state of affairs

giving rise to Century's initial Petition To Deny, their Petition

For Reconsideration and now their Application For Review.

It was the d.cision of Settlinq Parti.s to admit four non

applicants into their .ettl...nt qroup which creat.d the

possibility that an applicant, with SOll8 deqree of co_on own.rship

with a non-applicant signatory, aight not .iqn the s8ttl...nt

aqr....nt and then aight win the lott.ry. That d.cision was
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properly their re.,onsibility and if anyone should be bald

"accountabl." for it, it is Settling Parti.s. Th. ca.e for th.ir

accountability beca.es stronger wh.n one r.aliz.s that Settling

Parties' d.cision to adait UTELCO to their settleaent qroup without

siaultaneously requirinq TDS to siqn the settlement aqreement as a

condition of UTELCO's entry could not possibly result in any

d.triaant to their int.r.sts and could only potentially help the••

As was noted in TOS's Opposition, if Settlinq Parti.s really

did consider TOS's entry into the settlement qroup to be

"consideration" for UTELCO' sentry, then TDS' s failure to enter the

qroup would have constituted qrounds for excludinq UTELCO from a

future licensee partn.rship. Thus, assUllinq that a JIelIlber of the

s.ttl...nt qroup had won the lottery, S.ttlinq Parties could have

excluded UTELCO and retained their proportionate interests in the

licensee partnership, thus rectifyinq any perceiVed "injustice" by

TOS.

Conversely, if S.ttlinq Parti.s allowed UTELCO to siqn the

s.ttleaent aqr....nt without requiring that TDS also siqn in the

hope of creatinq what th.y beli.ved would be a forbidden cro••

int.r••t between TDS and th....lv••, then S.ttling Parties were

seeking to incr.a.. their odds of ulti..t.ly winninq the

authorization by r.nderinq TDS ineliqible if it won the lottery,

which it did.

Finally, if S.ttling Partie. effort to overturn TOS's qrant

ulti_tely fails, they will be no wor.. off than they were on Karch

15, 1989, the day they lost the lottery, which is the actual reason
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tor their ca.plaint.

"ar troa beinq • detrillent to Settlinq Parties, it is only

their action in adaittinq UTZLCO which bas kept this proceeding

.. ,

Kote.n , Naftalin
1150 Connecticut Ave., N.W.
Wasbington, D.C. 20036

Its AttorneysApril 4, 1991

Conclusion

Por the foreqoinq reasons, and those furnisbed in, our

"contingent Application Por Review" and "Opposition," Settlinq

Parties' Application For Review sbould be denied and TDS •s

construction perait grant sbould be reaffir.ed.

alive tor one and three quarter years.

Settlinq parties bave sougbt to bold TDS responsible for what

they th....lves did. It is an effort which .ust not succeed.



Certiticate ot Service

I, Barbara Frank, a .ecretary in the ottices of Koteen ,

Mattalin, hereby certify that I have .erved a true copy of the

foregoing ·Reply· on the followinq, by First Class United states

aail, this 4th day of April, 1991:

Kenneth E. BardJlan, Bsq.
2033 M street, N.W.
Suite 400
Washinqton, D.C. 20036

Barbara Frank

11


